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538 18 VIRGINIA LAW REGISTER. [ Nov., 

CLINCHFIELD COAL CORPORATION v. OSBORNE'S ADM'R. 

Sept. 9, 1912. 
[75 S. E. 750.] 

1. Pleading (§§317, 205*)— Demurrer— Bill of Particulars.— Where 
a declaration states a cause of action, the remedy of defendant de- 
siring a more particular statement of the grounds of complaint is not 
by demurrer, but by motion for bill of particulars under Code 1904, 
§ 3249. 

[Ed: Note. — For other cases, see Pleading, Cent. Dig. §§ 954-962, 
491-510; Dec. Dig. §§ 317, 205.*] 

8. Master and Servant (§ 291*) — Injury to Servant — Contributory 
Negligence — Instructions. — Modifying defendant's instruction, in an 
action against a master for death of a servant, by changing it from 
one that verdict should be for defendant if deceased was negligent, 
and such negligence "contributed to" the injury, to one to so find if 
he was negligent, and such negligence was the "proximate cause of" 
the injury, was erroneous, as leaving out of view that the master is 
not liable where the servant's want of care was either wholly or par- 
tially the efficient cause of the injury, or if the accident was due to the 
mutual and concurrent negligence of both. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 1133, 1134, 1136-1147; Dec. Dig. § 291.*] 

3. Master and Servant (§ 296*) — Injury to Servant — Contributory 
Negligence — Instructions. — A master sued for injury to a servant is 
not entitled to an instruction that there can be no recovery if the 
servant was guilty of negligence which contributed "in the slightest 
degree" to the accident; this being calculated to mislead, and prevent 
recovery, though the servant's shortcoming was so trivial as to have 
been without appreciable effect. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 1180-1194; Dec. Dig. § 296.*] 

4. Trial (§ 260*) — Instructions — Repetition. — An instruction is 
properly refused; the subject having been already sufficiently covered 
by instructions given. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. 
Dig. § 260.*] 

5. Executors and Administrators (§ 29*) — Appointment — Pendency 
of Action. — One having sued as administrator, without in fact hav- 
ing been duly appointed such, and having acted in the interest of, 
and at the instance of, the only one interested in the estate, grant 
of letters of administration to him pending the action will relate 
back to its commencement for the, purpose of preserving the right of 
action. 

[Ed. Note. — For other cases, see Executors and Administrators, 
Cent. Dig. §§ 177-182; Dec. Dig. § 29.*] 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Error to Circuit Court, Wise County. 

Action by J. B. Kiser, administrator of C. W. Osborne, de- 
ceased, against the Clinchfield Coal Corporation. Judgment for 
plaintiff. Defendant brings error. Reversed and remanded for 
new trial. 

Bond & Bruce, B. M. & E. H. Fulton, and Phlegar, Powell, 
Price & Shelton, for plaintiff in error. 
Vicars & Peery, for defendant in error. 

RAVEN RED ASH COAL CO., Inc., v. HERRON. 
Sept. 9, 1912. 

[75 S. E. 752.] 

1. Mines and Minerals (§ 105*) — Corporations — Officers — Powers. 

— One acting as secretary, treasurer, and superintendent of a coal 
mining corporation, who is in charge of the mining of the coal with- 
out having his powers and duties denned, has only the right to enter 
into such contracts as are usual and necessary to carry on f he busi- 
ness according to the general custom of the coal mining business in 
that territory, and the delegation of authority carries with it the full 
power to do the things which are necessary, proper, and usual, in the 
absence of an express limitation on such authority, and a contract 
Oiade by him within the scope of his power is binding on the cor- 
poration. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. 
§§ 229, 229^; Dec. Dig. § 105.*] 

2. Mines and Minerals (§ 105*) — Corporations — Officers — Powers 
— Question for Jury. — Whether one acting as secretary and treasurer 
of a mining corporation and employed by the month as superintendent 
of its coal mines has authority to let a contract to a contractor for 
a year for the mining and delivery of coal on the tipple at a specified 
price per ton, held, under the evidence, for the jury. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. 
§§ 229, 229J^; Dec. Dig. § 105.*] 

3. Evidence (§ 237*) — Declarations of Agent — Admissibility. — Dec- 
larations of an agent are admissible against his principal when they 
are within the scope of his authority and made in the course of the 
negotiation to which they refer, or in the discharge of his duty, but 
declarations made in casual conversations not involving any business 
of the agency, and which are mere narratives of past acts, are inad- 
missible. 

[Ed. Note.— For other cases, see Evidende, Cent. Dig. §§883-886; 
Dec. Dig. § 237.*] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



